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(cJ,) ~~/File No. GAPPL/COM/STP/4648/2023 / 1~? 7 .-'1-'
("lsr) er@tea arr2?gr ieniRafa ] AHM-EXCUS-00 l-APP-350 /2023-24 and

Order-In -Appeal and date 28.03.2024
aRafur +Tat/ 3fl stria @a, snrga (er4let)(1f) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) sola a6i fat 1 08.04.2024Date of Issue
Arising out of Order-In-Original No. 02/AC/Div-I/Ref/HKB/2023-24 dated

(s) 12.04.2023 passed by The Assistant Commissioner, CGST, Division-I,
Ahmedabad South.

3i4leaaafat+ 3itua 1 M/s. Ahmedabad Municipal Corporation,
('9) Name and Address of the Sardar Patel Bhavan, Banapith,

Appella.11.t Ahmedabad - 380001

#l& faz sft-s?gr rials sga mar ?at agsrs2r aya zrnRnfa fl aatg +Tu qr
sf@el4rt#taft srzrargtrwr srearqr#mar&, 9arf ta2gr h fagtmar?t
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

{1) Rdr 5ara gt«a f@fr, 1994 <fr mu raaRt aarg ·gmiagal arr c!?r
sq-arr # qr rpm h siaia garrur saaa sf Raa, stdat, fa jar, ztwa fear,
tft #ifs, starlsa,i if, H fact: 110001 #tRtsf afeu:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -
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(a) saharzft ug nr refl4far '91:" "4'T }tn+rs « q

st« gr«ca ahfamur mahargfafl agrear ,i8 gr
" :a......... - -~-( ..

c'
» '¢

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India_.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(T) sifa saraa ft ara gtea h@rat afust#feer 4stn&#ht zag sitz
arr u fa a grR@a gen, sft a rrRa at aw qr GfR if "fcIB~ ("f 2) 1998
mu 109 g:ro~~ ~~I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hrdaraa gen (ft+) frat, 2001 a fur9ziafa Rafe ru «inu-8 it
fail t, 9fa mer h 4fa ams hfa faia a fl mr eh sfaa-rear qisfsat Rt ?tat
4fat a arr 3fa car fl srr fey 3ar atar < mr gr gflf a i«fa ua 35-< #
RmfurRt h g«rat aha harr €t-6 rat #t #fa sf2ft faun

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 mont..h.s from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfcl-s11 maa ah arr azf «iaar qaala sq?t zr 3aam 3tat sq?t 200 /- cm=r~#
mtg st srgt iaq«as z#ara star gtt 1000/- frRt mar ftst

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

far gen, hr{tr sat«r gasgar4zs 47 ffi.!.j~ tw a:r:ITT1:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~'1,91c..-J ~~. 1944clitITTCT35-~/35-~t~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) '3'diRl F€i a qRa aarg gar h sarar ftzf, sfr km mi:rr 1),<reti, ~
qr«a res viara zRf nnf2awr (fez) ef?t"qr 2fl f)fear, sararat«2a T,
gift sa, srzar,faa1, z7ala1z-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, A.h.medabad:
380004. In case of appeals other than as mentioned above para.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 an.cl shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac ai.-id above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sec 0~o; the
place where the bench of the Tribunal is situated. «?
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(3) Rs a?r # a&argit ar mar#rgr & at r@ar sear # frR #r grara 3«fa
n far sar R@ <r a # ga §(; m ~ mm iftr #rf a4 f rn@ea s4la
ntnf?rawRt uafl znrtr tar Rt calafar srar?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. l lacs fee of Rs.100/- for each.

(4) .-4141<'l4 ~~ 1970 !f[ff rnFmr ft rggft -1 # siafrfufRa fag gar sn
saa rqt?gr ref@rfa [oft 7fear a star it p2la ft caIf 6.50 kk #r arr
g/ea feme «nr @tar arR@qt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( 5) < sit if@lat fii 4 -5t OJ ~ cITTr~ cf!- 3l'R m ant 3raffa far sat?sRt oo
gteea, hat aaraa greenv tat srlta ranrn1fear (4raff@fer) fr, 1982 ffga ht
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir g, hatstar greeav harafr +at@aw (fee) @ah fa sf@Rt+w
it cfid&Jl--li◄I (Demand) ~~ (Penalty) cfiT 10%¥~ "cfi""{iTT 3lRcfPT ti Ql<'lifcti,~¥~
10 'cfi"Uis ~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#tr scare rca sitara ah siafa, g@agt #acr Rti (Duty Demanded) I

(1) "€is (Section) llD %GQGRmfurum;
(2) ft +«aaz #fee frafr;
(3) ~~~% "frr:r:r 6 % GQG ~ Uffil

Tz g# sat'i@asft' Ruge g#sr ft garz sft' arfa 4a # fug graa feat

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commis~ioner would have to be p~e-deposited, provided
that the pre-deposit ainount shall not exceed Rs.10 Crores. It may be noted that Lhe
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit ta_'ken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ~ a:iR~r %m 31-cfu;r If@?law #r sgi grca srzrar ea r au fa cu Ra -~~nrn=rm~ ifC!;

~% 1 o% rarr sit szi haaus fa ct IRa ~ cfq c.fOs % 1o%~"CR" cf!- \TrnrcficTT ti
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalt are in dispute,
or penalty, where penalty alone is in dispute." -~-a~,:;-~,!il~>.
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GAAPL/COM/STP/4648/2023

ORDER IN APPEAL

The present appeal has been filed by M/s Ahmedabad

Municipal Corporation, Sardar Patel Bhavan, Danapith,

Ahmedabad-380001(hereinafter referred to as the "appellant")

against Order in Original No. 02/AC/Div.I/Ref/HKB/23-24 dated

12.04.2023 [hereinafter referred to as "impugned order"] passed by

the Assistant Commissioner, CGST, Division-I, Ahmedabad South

(hereinafter referred to as "adjudicating authority) rejecting

interest on the sanctioned refund of Rs. 80,77,514/-.

2. THe facts of the case are that the appellant, having service

tax registration no. AAALA0024CST005, sought a refund of Rs.

80,55,965/- on 31-01-2023 with interest, following an Order-in

Appeal passed by the Commissioner {Appeals), Ahmedabad vide

OIA No. AHM-EXCUS-001-APP-125/2022-23 dated 10-01-2023,

directing a remand to the adjudicating authority to reconsider the

matter with all relevant facts and documents.

2.1 The appellant engaged in providing taxable services such as

Selling of Space or Time Slots for Advertisement, Renting of

Immovable Property, and Mandap Keeper, received a Show Cause

Notice demanding service tax amounting to Rs. 51,79,281/- for

the period F.Y. 2008-09 to F.Y. 2012-13. After adjudication, a

demand for service tax was confirmed along with interest and

penalty. The appellant appealed, resulting in a remand back to the

adjudicating authority. In the subsequent proceedings, a reduced

demand of service tax amounting to Rs. 17,03,582/- was

confirmed along with penalties. The appellant then filed a refund

claim, which was initially rejected due to non-submission of

payment documents. However, on appeal, the Commissioner

(Appeals) set aside the rejection and allowed the appeal by way of

remand for further consideration.

2.2 In pursuance to the Order 1n appeal the adjudicating
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GAAPL/COM/STP/4648/2023

authority granted the refund, however while granting the refund,

the adjudicating authority did not grant interest on refund

amount u/s 35FF of the Central Excise Act, 1944 read with

Section 83 of the Finance Act, 1994 from the date of payment till

the date of refund. The adjudicating authority also adjusted and

appropriated the amount of penalty of Rs. 1,70,358/- and Rs.

10,000/- u/s 76 and Section 77(2) respectively.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

► The impugned order to the extent of adjustment of penalty of

Rs.1,70,358/ u/s 76 and Rs. 10,000/- u/s 77(2) is incorrect and

not tenable. Once tax and interest is paid in full and the subject

matter is pending before the Tribunal, recovery cannot be made in

respect of penalty.

► Interest on refund amount of Rs.78,97,156/- shall be

granted from the date of payment (17/07/2018) till the date of

refund (19/05/2023) under section 35FF of the Central Excise

Act, 1944 along with interest on amount adjusted against refund

of Rs. 1,70,358/- and Rs. 10,000/- from the date of payment

(17/07/2018) till the date of actual refund under section 35FF of

the Central Excise Act, 1944.

» The appellant rely on following legal decisions supporting

interest payment u/ s 35FF of the Central Excise Act, 1944 read

with Section 83 of the Finance Act, 1994: 1) Hasmukh Tobacco

Products Versus Commissioner of Central Excise & ST,

Ahmedabad vide Final order No. A/10235- 10236/2023.

► M/ s Shri Nakoda Ispat Limited Versus Commissioner of

Customs, Central Excise & Central Goods and Service Tax,

Raipur with M/s Anant Dave Versus Commissi~~-;;9:f,Customs,. lt1" .-,f ,f'1o., ·r> \.
. /f>:~-..._{;°"' --·'""-~G'" ('*· ~Central Excise & "s «es @@

f {J- C (;,,, ..\<;,, ~-
E&, pl' >co

5 ' :c;. .-t!J.,;:.::,:._ fj:;;'
\~~ ~ t•· g ".. seeu,s- so

0 s'



GAAPL/ COM/STP/4648/2023

4. Shri Tushar Shah appeared for PH on behalf of the appellant

on 18.03.2024. He reiterated the contents of the written

submission and requested to allow the appeal.

5. I have carefully gone through the case, submission made in

the appeal memorandum and submissions made during the

course of personal hearing and relevant orders. I find that the

appellant in the instant case is claiming interest on the amount of

refund Rs. 78,97,156/- from the date of payment i.e. 17.07.2018

till the date of refund i.e. 19.05.2023 under section 35FF of the

Central Excise Act, 1944 along with interest on the amount

adjusted against refund of Rs. 1,70,358/- and Rs. 10,000/- from

the date of payment i.e. 17.07.2018 till the date of actual refund

under section 35FF of the Central Excise Act, 1944. The issue

before me to be decided in the present appeal is whether the

impugned order passed by the adjudicating authority, rejecting

the interest on sanctioned refund of Rs. 80,77,514/- (Rs.

78,97,156/- + Rs. 170358/- + Rs. 10000/-) in terms of Section

35FF of Central Excise Act, 1944, in the facts and circumstance of

the case, is legal and proper or otherwise.

6. I find that the appellant claimed interest on refund amount

under Section 35FF of the Central Excise Act, 1944. Regarding the

interest on refund amount and adjusted amount towards penalties

under Section 35FF of the Central Excise Act, 1944, the

adjudicating authority at para 16 of the impugned order has

observed as under:

(t
'

·,
\

6

16. the claimant has paid the service tax and interest
against the OIO andfiled appeal but the claimant has not
paid any amount as pre-deposit under Section 35F of
Central Excise Act, 1944. Therefore, I find that the
appellant is not eligible for interest under Section 35FF of
Central Excise Act, 1944.



• GA.APL/COM/STP/4648/2023

6.1 Upon reviewing the appellant's submission and available

records, it is evident that the amount claimed as refund was not

paid as pre-deposit under Section 35F of the Central Excise Act,

1944. The payment w:as made against the confirmed demand.

Hence, interest is not applicable under Section 35FF of the

Central Excise Act, 1944.

7. Accordingly, the impugned order is upheld.

The appeal filed by the appellant stands disposed of in above
terms.

±
3lg#i (srfa)

Date : 2J .03.2024
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Attested

gar)
J-f<cfi&cB' (srfa)m. \JJI".~.it,~~$.!--l~i:'t~I cii.,.........I c't

By RPAD / SPEED POST

To,
M/ s Ahmedabad Municipal Corporation,

Sardar Patel Bhavan,

Danapith, Ahmedabad-380001
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Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Principal Commissioner, CGST, Ahmedabad South

3) The Assistant Commissioner, Central GST Division-I,

Ahmedabad South

4) The Supdt. (Appeal), CGST, Ahmedabad South

. ( For uploading the OIA)sf Guard Fe
6) PA file
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